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§ 734.3 ITEMS SUBJECT TO THE EAR

(a)(3) Foreign-made commodities that incorporate controlled U.S.-origin commodities,
foreignmade commodities that are ‘bundled’ with controlled U.S.-origin software, foreign-
made software that is commingled with controlled U.S.-origin software, and foreign-made
technology that is commingled with controlled U.S.-origin technology:

(i) In any quantity, as described in § 734.4(a) of this part; or

(i) In quantities exceeding the de minimis levels, as described in §§ 734.4(c) or 734.4(d)
of this part;
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§ 734.4 DE MINIMIS U.S. CONTENT
(c) 10% De Minimis Rule

Except as provided in paragraphs (a) and (b)(1)(iii) of this section and subject to the

provisions of paragraphs (b)(1)(), (b)(1)(ii) and (b)(2) of this section, the following

reexports are not subject to the EAR when made to any country in the world. See

Supplement No. 2 of this part for guidance on calculating values.

(1) Reexports of a foreign-made commodity incorporating controlled U.S.-origin
commodities or ‘bundled’ with U.S.-origin software valued at 10% or less of the total
value of the foreign-made commodity;

NOTES to paragraph (c)(1):

(1) U.S.-origin software is not eligible for the de minimis exclusion and is subject to
the EAR when exported or reexported separately from (.e., not bundled or
incorporated with) the foreign-made item.

(2) For the purposes of this section, ‘bundled’ means software that is reexported
together with the item and is configured for the item, but is not necessarily physically
integrated into the item.

(3) The de minimis exclusion under paragraph (c)(1) only applies to software that is
listed on the Commerce Control List (CCL) and has a reason for control of anti-
terrorism (AT) only or software that is designated as EAR99 (subject to the EAR, but
not listed on the CCL). For all other software, an independent assessment of whether
the software by itself is subject to the EAR must be performed.
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§ 734.4 DE MINIMIS U.S. CONTENT
(©)(2) Reexports of foreign-made ~"software incorporating controlled U.S.-origin
software valued at 10% or less of the total value of the foreign-made software; or
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(3) Reexports of foreign technology commingled with or drawn from controlled U.S.-

origin technology valued at 10% or less of the total value of the foreign technology.
Before you may rely upon the de minimis exclusion for foreign-made technology
commingled with controlled U.S.-origin technology, you must file a one-time report.
See Supplement No. 2 to part 734 for submission requirements.
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“Technology”. (General Technology Note,throughout EAR) ; Specific information
necessary for the “development”, “production”, or “use” of a product. The
information takes the form of ‘technical data’ or ‘technical assistance’.)
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NOTES to paragraph § 734.4 (¢)(1):
(1) U.S.-origin software is not eligible for the de minimis exclusion and is subject to
the EAR when exported or reexported separately from (i.e., not bundled or

incorporated with) the foreign-made item.
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Supplement No.2
(a)(1) U.S.-origin controlled content.
To identify U.S.-origin controlled content for purposes of the de minimis rules,

you must determine the Export Control Classification Number (ECCN) of each

U.S.-origin item incorporated into a foreign-made product.
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Part772 £
“Software”. (Cat: all)--A collection of one or more “programs” or “microprograms”

fixed in any tangible medium of expression.

“Program”. (Cat 2, 4, and 6)--A sequence of instructions to carry out a process in, or

convertible into, a form executable by an electronic computer.

“Microprogram”. (Cat 4 and 5)--A sequence of elementary instructions, maintained
in a special storage, the execution of which is initiated by the introduction of its

reference instruction into an instruction register.
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