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(b) Criteria for revising the Entity List.

Entities for which there is reasonable cause to believe, based on specific and articulable
facts, that the entity has been involved, is involved, or poses a significant risk of being or
becoming involved in activities that are contrary to the national security or foreign policy
interests of the United States and those acting on behalf of such entities may be added to
the Entity List pursuant to this section.
(https://www.govinfo.gov/content/pkg/CFR-2010-title15-vol2/pdf/CFR-2010-title15-vol2-sec744-11.pdf)
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1. Expansion of “Is Informed” Provisions Under § 744.11 (3#Y)

New paragraph (c)(3) expands the scope of the “is informed” provisions under §744.11 in
two ways. First, it specifies that the Deputy Assistant Secretary for Export Administration
(DAS/EA) may provide specific notice that the export, reexport, or transfer (in-country) of
specified items to an identified party requires a license because there is reasonable cause
to believe, based on specific and articulable facts, that the entity has been involved, is
involved, or poses a significant risk of being or becoming involved in activities that are
contrary to the national security or foreign policy interests of the United States or that an
entity is acting on behalf of such entity.
(https://www.govinfo.gov/content/pke/FR-2022-09-16/pdf/2022-19910.pdf)
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An entity may pose a significant risk through certain circumstances that may be outside of
its own control. Such circumstances that may place an entity at significant risk include
situations involving a sustained lack of cooperation by a host government authority, for
example, by preventing an end-use check from being conducted, that effectively prevents

BIS from determining compliance with the EAR.
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(4) Prevention of the accomplishment of an end use check conducted by or on behalf of BIS or
the Directorate of Defense Trade Controls of the Department of State by:

(i) The entity precluding access to; refusing to provide information about; or providing false
or misleading information about parties to the transaction or the item to be checked. The
conduct in this example includes: expressly refusing to permit a check; providing false or
misleading information; or engaging in dilatory or evasive conduct that effectively
prevents the check from occurring or makes the check inaccurate or useless. A nexus
between the conduct of the party to be listed and the failure to produce a complete,
accurate and useful check is required, even though an express refusal by the party to be
listed is not required; or

(i1) A sustained lack of cooperation by the host government to schedule and facilitate the
completion of an end-use check of entities identified on the Unverified List pursuant to
§ 744.15, resulting in sufficient concern such that the End-User Review Committee
believes that prior review of exports, reexports, or transfers (in-country) involving the
entity and the possible imposition of license conditions or license denial enhance BIS’s

ability to prevent violations of the EAR.
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(1) Supporting persons engaged in acts of terror.

(2) Actions that could enhance the military capability of, or the ability to support terrorism
of governments that have been designated by the Secretary of State as having repeatedly
provided support for acts of international terrorism.
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BIS made two recent updates to the Entity List in September. First, on September 16, BIS

expanded its authority by adding a new category of “is informed” notices. An “is informed”
notice is a notification to specific persons of the requirement for a license for certain activities
described in the EAR. The new authority allows BIS to provide such notices where there is
“reasonable cause to believe, based on specific and articulable facts,” that an entity “has been
involved, is involved, or poses a significant risk of being or becoming involved in activities that
are contrary to the national security or foreign policy interests of the United States.”

This new type of “is informed” notice was intended—like the October 7 rule—to provide
another pathway for BIS to impose immediate export licensing requirements on a party
without going through the formal interagency process for adding the party to the Entity List.
The new type of notice may be issued in writing or orally—and, if orally, will be followed in
writing within two working days of the oral notice being provided. The specific notice will also
include the specific license requirement, limitations on use of license exceptions and license
application review policy. BIS stated that entities that are the subject of “is informed” letters
may be formally added to the Entity List through the interagency process so as to impose
licensing requirements on all exporters, reexporters and transferors engaged in transactions
in which the entity is a party and create an equal playing ground between the recipient of the
“is informed” letter and all others.
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